
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



CURRENT DECISIONS 199 

truck used in gathering garbage, and sued the city for damages. Held, that the 
plaintiff could not recover. James v. City of Charlotte (1922, N. C.) 112 S. E. 423. 
There is a diversity of opinion as to whether the collection of garbage and ashes 
and the cleaning of streets is a governmental or a corporate duty. 4 Dillon, 
Municipal Corporations (5th ed. 1911) 2899; 6 McQuillan, Municipal Corpora- 
tions (1913) 5436. In the following cases the- municipality was held liable for 
injuries resulting from the negligent performance of such duties. Missano v. 
New York (1899) 160 N. Y. 123, 54 N. E. 744; Young v. Metropolitan St. Ry. Co. 
(1907) 126 Mo. App. 1, 103 S. W. 13s; contra, Haley v. Boston (1906) 191 Mass. 
291, 77 N. E. 888; Kuehn v. City of Milwaukee (1896) 92 Wis. 263, 65 N. W. 
1030. The recent tendency is to broaden the liability. Foivler v. City of Cleve- 
land (1919) 100 Ohio St. 158, 126 N. E. 72; Comments (1920) 29 Yale Law 
Journal, 911; Notes (1920) 34 Harv. L. Rev. 66. 

Property — Adverse Possession — Definition of Exclusiveness. — Although Ivy 
Griffin and his father cultivated certain land and divided the crops title was claimed 
by Ivy alone. After holding for the statutory period, Ivy granted the land to the 
plaintiffs, his sons> who brought an action of trespass to try title against the 
defendant, the record owner. Held, that the plaintiffs were entitled to the land. 
Perry v. Griffin (1922, Tex. Civ. App.) 241 S. W. 252. 

Possession, to be adverse, must be exclusive. Philbin v. Carr (1920, Ind.) 
129 N. E. 19 ; 2 Tiffany, Real Property (2d ed. 1920) 1929. The present case, 
however, very properly qualifies this statement of the rule. It is essential that 
the adverse possessor exclude all whose claims are equal or superior to his own. 
O'Banionv. Simpson (1920) 44 Nev. 188, 191 Pac. 1083; Strom v. Hancock Land 
Co. (1914) 70 Or. 101, 140 Pac. 458; Woodruff v. Langford (1908, Iowa) 115 
N. W. 1020; Wyatt v. Elam (1857) 23 Ga. 201; Ballantine, Claim of Title in 
Adverse Possession (1919) 28 Yale Law Journal, 219; (1922) 20 Mich. L. Rev. 
441; (1915) 13 ibid. 690; (1907) 20 Harv. L. Rev. 410; (1896) 10 ibid. 251. 

Property — Fixtures — Tests as to When Personalty Attached to Land 
Becomes Realty. — The plaintiff and the defendant, as joint owners of land, for 
a monthly rental permitted the erection by a corporation in which they were 
both interested of a combined fence and signboard, reserving the privilege of 
removal. The defendant exchanged his interest in the land for the plaintiff's 
interest in the corporation which erected the sign. The defendant later removed 
the sign, and the plaintiff brought an action for its conversion. Held, that the 
plaintiff could not recover. Breyfogle v. Tighe (1922, Calif. App.) 208 Pac. 
1008. 

Because of the rigid definition which some courts have placed upon, "annexa- 
tion," confusion has resulted in the law of fixtures. The better and more modern 
view is to interpret annexation in the light of all the surrounding circumstances. 
Notes and Comments (1920) 18 Mich. L. Rev. 405; Notes (1913) 13 Col. L. 
Rev. 247. The application of these standards varies with the relationship of the 
parties. As to landlord and tenant, see (1920) 29 Yale Law Journal, 930; 
(1921) s Minn. L. Rev. 395; (1921) 35 Harv. L. Rev. 86. As to vendor and 
vendee, see Comments (1919) 7 Calif. L. Rev. 351; (1920) 30 Yale Law 
Journal, 307; (1919) 32 Harv. L. Rev. 732. As to tenant and mortgagee, see 
Notes (1913) 61 U. Pa. L. Rev. 325, A chattel annexed to the land of another 
by mistake may be considered personalty. (1918) 18 Col. L. Rev. 367. The 
court in the instant case found that the parties intended the signboard to remain 
personalty. 

Quasi-Contract— Recovery of Money Paid Under a Mutual Mistake of 
Fact— Change of Position as a Defense.— The plaintiff bought an automobile 
from one Hughes, and paid a part of the purchase price to the defendant, who 
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held a note against Hughes, secured by a chattel mortgage on the automobile. 
Neither party knew that Hughes had stolen the automobile until after the defend- 
ant had surrendered the note and released the mortgage. After the automobile 
was returned to its true owner, the plaintiff sued to recover the money paid. 
Held, that the plaintiff could not recover. Gaffner v. American Finance Co. 
(1922, Wash.) 206 Pac. 916. 

As between parties having equal equities, one of whom must suffer, the loss 
should lie where it has fallen. Ex parte Richard & Thalheimer (1913) 180 Ala. 
580, 61 So. 819; Atlantic Coast Line Ry. v. Schirmer (1910) 87 S. C. 309, 69 
S. E. 439; Walker v. Conant (1888) 69 Mich. 321, 37 N. W. 292; Woodward, 
Quasi-Contracts (1913) 39; Keener, Quasi-Contracts (1893) 66; Costigan, 
Change of Position as a Defense (1907) 20 Harv. L. Rev. 205, 216; (1893) 7 
ibid. 241; (1908) 8 Col. L. Rev. 404. 

Specfic Performance — Mutuality — Oil Leases. — In an action to obtain speci- 
fic performance of an agreement to execute an oil lease, it appeared that the 
lease placed the plaintiffs under a duty to start drilling for oil on the premises 
within six months and to make certain small payments to the defendants. The 
plaintiffs were also given the power and privilege to surrender the lease at any 
time. Held, that the defendants could not be forced to execute the lease since it 
lacked mutuality. Dabney v. Key (1922, Calif. App.) 207 Pac. 921. 

The above type of lease, frequently used in oil and mineral development, is 
usually held to lack mutuality and therefore not specifically enforceable. Advance 
Oil Co. v. Hunt (1917) 66 Ind. App. 228, 116 N. E. 340; Watford Oil 6- Gas 
Co. v. Shipman (1908) 233 111. 9, 84 N. E. 53; contra, Guffey v. Smith (1915) 
237 U. S. 101, 35 Sup. Ct. 526, departing from Rutland Marble Co. v. Ripley 
(1869, U. S.) 10 Wall. 339; see Comments (1917) 27 Yale Law Journal, 261; 
Ames, Mutuality in Specific Performance (1903) 3 Col. L. Rev. i. 

Torts — Negligence^— Attractive Nuisance.— The defendant had on his land 
a poisonous pool of water. Its appearance was similar to a swimming pool, the 
water being clear and appearing to be pure. Two children of the plaintiff, 
eight and eleven years old, came on the defendant's land, went into the pool, 
were poisoned and died. Held, (three judges dissenting) that, as the children 
were trespassers, the plaintiff could not recover, since the pool did not constitute 
an attractive nuisance. United Zinc & Chemical Co. v. Britt (1922, U. S.) 42 
Sup. Ct. 299. 

This case is in accord with the tendency of the federal courts to limit the 
doctrine of attractive nuisance to turn-tables and dangerous machinery only. 
Erie R. R. v. Hilt (1917) 247 U. S. 97, 38 Sup. Ct. 435; Nat'l. Metal Edge Box 
Co. v. Agostini (1919, C. C. A. 2d) 258 Fed. 109; see (1921) 19 Mich L. Rev. 
450. Some courts have extended the doctrine to other situations, but few have 
applied it to natural conditions, such as a pond or body of water. Szvarts v. 
Akron Waterworks Co. (1907) 77 Ohio St. 235, 83 N. E. 66; Thompson v. III. 
Cent. Ry. (1913) 105 Miss. 636, 63 So. 185; contra, Kansas City v. Siese (1905) 
71 Kan. 283, 80 Pac. 626. For variations in the extent of this doctrine, see 
(1922) 31 Yale Law Journal, 556; (1921) 31 ibid. 102; (1921) 30 ibid. 870. 

Torts — Malicious Prosecution for Actions not Involving Arrest or 
Seizure. — The defendant maliciously and without probable cause brought nine 
successive suits against the plaintiff, all of which terminated unsuccessfully. The 
defendant did not at any time cause the arrest of the plaintiff or seizure of his 
goods. The plaintiff brought an action for malicious prosecution. Held, that 
the plaintiff could recover. Shedd v. Patterson (1922, 111.) 134 N. E. 705. 

Some American courts adhere to the English rule that an action for malicious 
prosecution cannot be maintained in the absence of arrest of person or seizure 



